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ISSUES PRESENTED+ 


| 
mn 1- Whether the trial court erred in its admission 


in evidence of the oral statements of the Appellant. 

2. Whether the instruction of the trial court on 
"Alibi" defense was sufficiently Gonpreneneive ond erroneous, 

3. Whether the trial court aero reversible error 
in its failure to instruct the jury on the effect of Alibi Evi- 
gence on the burden of proof cast upon the Goverment, and 
inference of guilt arising from the SS of recently 


See property. i 
| 
| 
| 


REFERENCE TO RULINGS 


| 
1. The court's ruling that the oral | ‘statement of 
Defendant was admissible, and that the Government had made out 


a prima facie case. Tr. 16-32 and 102. 
e 


#% This case has not previously been before this Court. 
| 


2 
STATEMENT OF THE CASE 


By indictment filed in the court below in Criminal 
No. 674-'69, Appellant was charged with violation of Title 22, 
Section 2201 and 220) of the D. C. Code, 1967 Edition, Grand 
Larceny and Unauthorized Use of Motor Vehicle. 
i The trial was commenced before the Honorable June L. 


2 
Green, presiding on January 6, 1970, and was concluded on Jen- 


Yary 7, 1970, the jury returning o verdict of guilty of the 


offenses of Grand Larceny under count one of the indictment, 
Rad Unauthorized Use of a Motor Vehicle under count two of 


the indictment. On 


That thereafter Appellant seasonably filed his Notice 
df Appeal and an application for transcript at the expense of 
’ 


the United States. 


| 
STATEMENT OF FACTS RELEVANT TO THE 
ISSUES PRESENTED FOR REVIEW 
Tt ae ee ERE Spee ee ra 


Officer Don S. Saul was called as a witness for the 
8 prosecution, in order to sustain the validity of the on-the- 


scene interrogation of the Defendant for admission in evidence, 


and he testified substantially as follows: 


"That on March h, 1969, at approximately 5:15 P. M., 


he was in the vicinity of the 11.00 block of Trinidad Street, 


Northeast. That while in such vicinity, his attention was 

yg drawn to an automobile travelling at a high rate of speed, 
approximately 45 miles per hour. That Sees he and his 

: fellow officer pursued the said automobile and succeeded in 
stopping it as the automobile turned into Raum Street, North- 

east. | 


That upon approaching the car he asked the driver 


of the car for his driver's license and for the registration 
card for the car. That the Defendant stated he did not 


have a license, neither did he have the registration for the 


car. 


That the Defendant stated that the car belonged 
to his girl friend. That he thereupon arrested the De- 


fendent 'right at the scene where I stopped him! Tr. 8 


Upon cross-examination Officer Don S./ Saul testified 
that he did not warn the Defendant before he obtained the 
foregoing statements from the Defendant. Thet while he 
was chasing the Defendant he and his fellow officer "got 
the teletype number that the car was stolen." T. 10 


L 


+ 


Thereupon Ernest Mack, the Appellent herein, was 


celled as 2 witness to show that he was denied his rights under 
"the Pifth Amendment to the Feder2l Constitution, as construed oy 
the Supreme Court in its "“Miranda‘’ decision. He testified 

ii ease oboe as follows: That he was speeding down Trinided 
Avenue and turned on Raum Street when the officer stopped him. 
Tr. 13 That he, the Defendant, had Michael Scott as a pas- 
jsenger in the car. That the officer came up to the car and 


asked him whether he had a license and a registration card, 


qand that he told the officer that he did not have the registra- 


? 
geton card. That he had borrowed the car from a friend named 


globo down at the playground. ‘That he was just letting me test 
jit out.' That the officer at no time warned him of his rights 
while at the scene. That the officer did advise him of his 
“pights after he had been taken to headquarters. Tr. lh. 
F That at the time the officer placed him in. the police 
‘cruiser, the officer told him that he was under arrest for 
jdriving without a license and driving a stolen car. Tr. 15 
That thereupon the action of the court was as follows: 
"Phe court finds that there is no basis for excluding the 
jstatement, it not having been incriminatory in any way. Also 
fit is a guestion of fact actually for the jury and not one 
‘for this court at this time." 
"The court doos make such finding that there was no 
ecenattr for any warning." Tr. 16 
Thereupon in order to sustain the charges laid in 


§ 


icounts one and two of the indictment, the jury resumed and the 


| 

prosecution called as its first witness, Charles E. Byrd, who 
having veen duly sworn, testified sudstanticliy as follows: 
"That the was the owner of the 1960 Chevrolet Corvette, bearing 
license No. 5B622h, Pa., ond that on Merch 2, 1969, his car 


was parked on the apartment lot where he msinteined an apart-— 


. : : | 
ment. That he last saw his car on the above date on the said 


lot about 5:00 P. M. , but he was not there between 5:00 P. M. 
and 7:00 P. M, of said date when he went to use his car. That 
he at no time gave anyone permission to use his car. That he 
next sau his car at the Ninth Precinct in Washington, D. C. 
on March 1, 1969. That he did not know the Defendant! Tr.20-21 
That thereafter the prosecution called as its witness 
Officer Don S. Seul, who testified substantially the same 2s 
hereinbefore detailed and in addition thereto, when asked on 
direct examination "Did you have any further conversation with 
him at that time?", the officer replied: "Yes, sir", “I .asked 


him whose auto was it?" He said it belonged to his girl friend.” 


Tr. 25. 


Whereupon the Government rested its case against the 


Defendant, and the Defense Counsel moved the court for a di- 
rected verdict, on the grounds that there was no evidence 
that the Defendant had stolen the car on March 2, 1969 and 
there was no evidence that the Defendant was driving the car 
for his own use ar any of the elements of mon for his own 
benefit. | 


The trial court thereupon denied the 


said motion. 


TR. 32 
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Thereupon the Defendant was called as a witness in 
his own defense, end testified insofar as relevant to the 


. 


_issues presented on this appeal, as follows: 

i That on March lL, 1969, about 5:00 P. M., he was 

_at Wheatley Playground on Neal Street between Montello 

and Trinidad, N. E. That he was waiting on a game of 

basketball. That with him were Charles Strange, Charles 

Mooney, Carroll Swinton and a friend named Hobo. That 

while he was waiting on his game he and Hobo began talking 

.2nd Hobo said he had this car and that this car was really 

“fast. That he, the Defendant, asked him could the Defendant 

drive it around tho block and Hobo said okay. So Defendant 

and Michzel Scott got in the car and took off. That they 

went"up Trinidad and turned off on Raum Street and when 

I got down to the end of Raum Street, I stopped at the 

stop sign snd then that is when I saw the police.” Tr.3h-35 
That thereaftor Charles Andrews: Strange, Charles 

Michael Mooney and Leonard Vincent Moldron were called as 


witnesses for the Defendant and each corroborated Defendant's 


*testimony to the effect that Hobo came to the playground 


on the day in guéstton with the 1960 Chevrolet Corvette 
automobile and that Hobo gave the Defendant permission to 
drive the car. Tr. 63, 72, 88 

Whereupon the defense rosted and renewed the De- 
fendant's motion for a directed verdict and the same was 


denied by the trial court. Tr. 102 
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ARGUMENT 


| 
The Trial Court Erred in its Admission in 


Evidence of the Oral Stntements jof the 


Anpollant 


The evidence in the caso at bar is unquestioned to 
the effcct thet Officer Don S. Saul, upon stoning thet Ap- 
pellant while he was driving the 1960 Chevrolet Corvette 
automobile and secured from him the following information: 

That the Appellant hed neither a a: iver's permit 
nor the Registration Card for the said automooile. 
Tr.6 i 

That he asked the Defendant whose automobile he 
was driving and the Defendant said the car 
Dolonged to his girl friend. Tr. 25 

The foregoing statements made by the Appellant, ac- 
cording to Officor Saul, were admitted in evidence against 


the Appellant over his objection. 


It is the position of the Appellant that the se- 


curing of such statement from him by the officer without 

any warning as to his rights, was in violation of the 5th 

Amendment to the Federal Constitution and contrary to the 
= : Sal 

holding of the Supreme Court in the case of Miranda v. 

Arizona, 38) U. S. 36. 

In the Miranda case, Supra, Chief Justice Warren, 
speaking for the court stated, among other things, that 
"We have undertaken a thorough re-examination of the 
Escobedo decision and the principles it announced, and 


we re-affirm it. That case was but an explication of 
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basic rights that are enshrined in our constitution--that tno 
person....-shall be compelled in any criminal cases to be a 
witness against himself,' and that 'the accused shall...have 
the assistance of counsel'=---rights which were put in jeopardy 
in that case through official Overbearing. These precious 
rights were fixed in our constitution only after centuries of 
persecution and struggle. And in the words of Chief Justice 
Marshall, they were secured ‘for ages to come,... and designed 
to approach immortality as nearly as human institutions can 
approach it', Cohens v. Virginia, 6 Wheat. 26), 387 (1821)," 

Tracing the historic nexus of the Fifth Amendment 


prohibition against self incrimination, Chief Justice Warren, 


further stated in the "Mirando" opinion, that "Over 70 years 
agO, our predecessors on this court eloquently stated:! the 
maxim memo tenetur seipsum accusare:- had its origin in a 
protest against the equisitorial and manifestly unjust methods 
of interrogating accused persons, which have long obtained in 
the continental system, and, until the expulsion of the Stuarts 
from the British Throne in 1688, and the erection of additional 
barriers for the protection of the people against the exercise 
of arbitrary power, were not uncommon in England. While the 
admissions or confessions of the prisoner, when voluntarily 
and freely made, have always ranked high in the scale of 
incriminating evidence, if an accused person be asked to 
explain his apparent connection with a crime under investi- 
gation, the ease with which the questions put to him may 
assume an equisitorial character, the temptation to press 

the witness unduly, to brow beat him if he be timid or re- 


luctant to corner and to entray him, to push him into fatal 


9 i 
contradictions, which is so painfully evident in many of the 
earlier state trials, notably inthose of Sir Nicholas Throck- 
morton and Udal, the Puritan Minister, made the system so 
odious as to give rise to a demand for its total abolition. 
But, however adopted, it has become firmly cmbedded in Eng- 
list, as well as in American Jurisprudence. $o deeply did 
the iniquities of the Ancient system impress themselves 
upon the minds of the American colonist that the States, 
with one accord, made a denial of the right to question a 


person, a part of their fundamental law, so that a maxim, 


which in England, was a mere rule of evidence, became 


clothed in this country with the impregnability of a 


constitutional enactment'. Brown v. Walker, 161 U. S. 


591, 596-597 (1896)*. | 

In concluding the first phase of hig opinion in 
the "Miranda" case, supra, Chief Justice Warhen stated that: 
"Our holding will be spelled out with some specificity in 
the pages which follow but briefly stated it is this: the 
prosecution may not use statements, whether exculpatory or 
inculpatory, stomming from custodial interrogdtion of the 
defendant unless it demonstrates the use of procedural 
safeguards effective to secure the privilege against self- 
incrimination. By custodial interrogation, we mean 
aeoncionine initiated by law enforcement officers after 
a person has been taken into custody or otherwise deprived 
of his freedom of action in any significant way". 

In the case at bar, the officor exacted the oral 


statemonts from the appellant whilethe latter was deprived 


| 
of his freedom of action in a significant way within the 
| 
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language of the foregoing opinion in the “Miranda” case. 


Appellant urges that the admission in evidence of 
the foregoing oral statements is reversible error. 

Appellant further contends that what the Government 
terms 'on-the-scene interrogation! is actually a part of 
the 'in-custody interrogation', described in the "Miranda" 


decision, supra. 


11 | 


II. fhe Instruction Given by the Trial Court, 
On Alibi Defense, is Erroneous. 
—— ee tS arroncous 
The testimony of the appellant disclosed that 


the automobile in question was lent him for use by a friend 


called Hobo. Tr.35 
In this respect the appellant is corroborated by 

three witnesses. Witness Charles Andrew Strange testified 

that while he was at the playground awaiting an opportunity 

to join in a basketball game, he saw Hobo baling to the 

appellant. That he hoard him ‘mention something abaut 

acar'. 'Then he and Ernest(Mack) left off the playground 

and did not come back'. Tr. 65 On eross~examination 

the witness was asked whether,on the day in eee he 

had gone to the playground with the Soke and witness 

Strange replied: "Yes, I dia". and that he had been with 

appellant all day. That he was at the paegeroene about 

30 to 45 minutes when "Hobo" came upe That appellant 

and “Hobo” left the playground together. Tr. 67-68 and 71 
Witness Charles Michael Mooney testified that 

he was at the playground waiting to play a game of basket- 

ball when a young man called "Hobo" came up and was asking 

about the vehicle he had. Hobo said it was his uncle's 

vehicle. That when he looked around the ae 


went away with "Hobo". Tr. 77 


Witness Mooney further testified that he saw 
"Hobo" drive the car upon the playground and park it. That 
he saw the appellant drive the car away. Tr. 79 

Witness Leonard Vincent Moldrow testified that 


on the day in question he was at the playground with appellant. 
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That the playground is located at Neal und Trinidad. That the 
appellant received possession of the car in question from 
a former acquaintance of the appellant, “a friend of his whom 
he introduced to me as Hobo! That “Hobo” arrived at the 
vlayground in the evening of the day in question. That 
"Hobo" drovei up in a "Corvette". When asked what happened 
after "Hobo" arrived the witness Moldrow replied: "Well, 
Ernest(appellant) introduced me to him and they talked 
for a while and then Ernest asked him could he try it 
out. It was a three speed, and ho wantod to try it out. 
He wanted to try the gears out. So he let Ernest use 
the car." That he, the witness, heard "Hobo" yay that 
the car belonged to a relative. Tr. 90 

The foregoing testimony established substantial 
evidence in support of lawful possession of the said 
vehicle by tho appellant. 

Notwithstanding the overwhelming body of the 
evidence, aforesaid, tho trial court failed to allude 
to any of the said evidence in its charge to the jury 
on, either Grand Larceny, Unauthorized Use of a Motor 
Vehicle or on the Defense of Alibi. 

The trial court, in charging the Jury on Alibi 
Defense, instructed as follows: "Now there has been testi- 
mony to the effect that the defendant was not present 
at the time and place when the Grand Larceny of the 
auto was committed." Tr. 118 
y The reference in the foregoing instruction is 


an incorrect portrayal of the evidence. The evidence ad- 


Fees by the: appellant addressed itself tothe issuo of 


13 
pemmieaion to use the vehicle in question, and thereby over- 
riding the presumption of guilt arising from the exclusive 
possession of recently stolen property. | 


The time and place where the property was taken 


are wholly independent of the issue of “exclusive possession 


of recently stolen property.” Such a charge was not only 
| 


prejudicial, but also misleading to the jury. | 
: The trial court further instructed the jury in this 
respect as follows: "The Defenscof Alibi is 4 legitimate, legal 
and proper defonse. Tho evidence adduced in support of this 
defensc, liks. all the other evidence in the case, should 
> given such weight and consideration as you may think 
entitled to under all the facts and circumstances 
the case. If, after a full and fair consideration 
all the facts and circumstances in evidence, you find 
the Government has failed to prove beyond a reasonable 
doubt that the defendant was present at the time and place 
of the commission of the Grand Larceny charged in the 
indictment, then one ofthe essential cloments of the 
offense is lacking and it would be your duty to find 
the defendant not guilty of Grand Larceny”. Tr. 118-119 
Again, the foregoing charge fails to make any 
reference to the purpose, effect and locus of appellant's 
alibi witnesses. The said charge could have led the 
Jury to believe that once the car was taken from the 
eapartment parking lot, 166 Mississippi Avenue, Siesiess 
‘where Charlcs E. Byrd, the owner, parked it on March 2, 
1969, any person found driving it was guilty of the theft. 
Tr.18 


ai 


The said instruction failed to explain to the Jury 
the difference between the place of taking and the plrce 
ef apprehension. The said charge failod to inform the Jury 
that a stolen automobile may be lawfully opcrated by persons 
benor than the thief. The said instruction also failed to 
focus the Jury's attention on the playground where the 
pppcllant and his witnosses testified that the young 
jan "Hobo" gave appellant permission to use the car. 

The trial court also failed to instruct the 
gury on the cffect of the Alibi Defense on the offense 
be Unauthorizod Use of a Motor Vehicle, as charged in 
tount two of the indictment. 
: In the latter rospect the trial court observed: 
hone court: I notice that the alibi defenso only refers to 
count onc and I assume that that is correct, thore isn't 
objection to that. I don't think the alibi goes to 
bount two. 


t 
In an carly case decided by the Supreme Court of 


Missouri in 1892, that court in commenting on the "alibi 
instruction givon by tho trial court stated, in the case 
pf State v. Edwards, 109 Mo. 315, 19 S. W. 91 (1892),that 


{The defonso was alibi. Four witnesses testified that 


| 
fofendant was 75 miles from tho place of the burglary at 


the time of its commission. This defenso tho instruction 
wholly ignores. If dcefondant was in fact absent whon 
the crime was committed, thon the presumption of guilt 


arising from the possession of the fruits of the crimo 


£5 
would have ocen fully rebutted, but would not! have beon 


| 
cxplaincd. The Jury was told that unless such posscssion 


was cxplained in a manner consistent with thc) innocence 


of the defendant, they would find him guilty. The instruc- 
tion was not sufficicntly comprehensive to dasiees a rebuttal 
of the presumption of guilt by proof of an alibi." (Citing 
State v. Sidner, 7). Mo. 390) 

The court further hold that: "Qader! the defensc, 
and the cvidence in support of it, wo think tho court 
should have given tho following instruction, heked oy 
dcfendant: The Jury are instructcd, if they have a 
reasonable doubt that defendant committed the burglary 
and larceny alleged in the indictmont, or was’ defendant 
absent at the time said burglary and larceny is alleged 
to have been committed, they will find a verdict acquitting 
him. When the only defense is alibi, it has been held 
that such instruction, if asked, should be given, as 
otherwise the jury might be misled into the bolict that 
the gourt regarded the defcnsce frivolous and anfounded.” 


In the case at bar, no specific instruction 


on "alibi" defense was requested, by counsel for the 
defendant, yet under the provisions of Rule 52(b) of the 
Federal Rules of Criminal Procedure, "plain orrors or 
defects affecting substantial rights may be noticed 
although they were not brought to the attention of the 
court." 
In the case of People v. Marvill, 236 Mich. 529, 

cll N. W. 23, 24 (1926), the court said: "although alibi 
is frequently charactcrized as a defense, it is not such 


xox | 


} 
¢ 16 
within any accurate meaning of that word, but is morely 
a’fact in rebuttal of tho State's cvidonce.” 
Addressing itsclf to the above statoment quoted 


from 18 R. C. L. 12h, the court procecdcd as follows: “This 


apatonent makes clcar the reason why an accused is not 


réquircd to fully cstablish an alibi to havc, at least 
the benefit thereof, so far as it may go in rebuttal of 
the proofs of the prosecution. Testimony in support of 
ap alibi may accomplish no more than raising a reasonablo 
apubt as to the sufficiency of the proofs connecting an 
ecuscd with the crime alleged or render such proofs 
tics etectonm If the testimony rclative to an alibi 
sérves such purpose, it creates a reasonable doubt as to 
Be guilt of the accused. In other words, an alibi may 
fail as a substantive defcnse and yct serve to raiso 
a: rcasonablo doubt as to the guilt of an accusod." 

In the casc of Pooplo v. Intorsimore, 42 N. Y. S.; 
2d 399(19.3), the Now York Supreme Court, Appellate Division, 
nba that: “In charging the Jury on the alibi dofense 
the court at tho outsct suggested that it was fabricated 
ahd later improperly rofuscd charge as roquested by de- 
fendant's counsel--that the dofense of alibi may of it- 
sbir creatc a rcoasonablo doubt notwithstanding tho 
positive testimony of the police officcr to the identi- 
fication." "The judgment appealed from should be re- 
versed and a now trial granted." Accord: People v. Fanning, 
131 N. Y. 659, 663, 30 N. E. 569, and Poople v. Rabinowitz, 


290 N. Y. 386, LO N. E. 2a 95. 
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In the case of United States v. Marcus, 166 F.2d 


197,503 (3 Cir.,1948), the court in a discussion of the 
fissuc of alibi, said: "By the woight of authority it 
is hold that the instruction on the presumption of in- 
nocence of the accused, and of the necessity of fasten- 
oe every necessary clemont of tho crime charged upon 
ethe accuscd beyond a reasonable doubt, are ao) SaeTeR 
in cases involving the neccessary presence of the ac= 


‘cused at a particular timc and placc, when thc! accused 


produces testimony that he was clscwhere at the timc. 

If the accused requests an instruction as to the burden 

of proof on his alibi, 2 instruction on the subject 

must be given so as to acquaint the jury with the 

law that the Government's burden of proof covers the 
defense of alibi, as well as all other phases of the 

tcasc. Proof beyond a reasonable doubt as to the alibi 
never shifts to the accused who offers it, ana if the 
qjury's consideration of the alibi testimony leaves 

in the jury's mind a reasonable doubt as to the 

presence of the accused, then tho Government has not proved 
*the guilt of tho accused beyond a reasonable doubt." 

: In addition to the foregoing, and in tho case 

at bar no instruction whatever was given on "alibi" de- 
§fense or on “alibi" evidence in respect to the unauthorized 
use of a motor vehicle, charged in court two of the in- 
dictment. As statod by the duthoritics hereinabove and 
Wee SAAS in Argument III, the appellant was ontitled 


to have his alibi evidence appraised by proper instruction 


| 
from the court on oach count of the indictment. 


18 


III. The Trial Court Erred in its Failure 
to Instruct the Jury on tho Effect 
of the Alibi Evidence on the Presumption 
of Guilt Arising from the Posscssion of 


Recently Stolen Property 
The trial court in its instruction to the Jury,on 

oth counts of the indictment, stated, among other things, 

hat: "In weighing the ovidence adduced at this trial, 
you may consider the circumstance, if you find that it 

is established beyond a reasonable doubt that the de- 
Fondant had the exclusive possession of property speci- 
fied in both counts of the indictment recently after that 
tbroperty was stolen, that is grand larcony and unauthorized 
tase of a motor vehicle alloged theroin."” Tr. 116 
The above instruction is dofective in that it 
baits to point out to the Jury the legal effect of the 
alibi defense” of the appellant. It fails to tell the 
Jury that the testimony of witnesses, Strange, Mooney and 
Smiarow, if believed by tho Jury, constituted a valid 
efensc to the offenses of grand larceny and unauthorized 
ase of a motor vehicle, entitling the defendant to a 

erdict of not guilty. 


The court's instruction to the Jury further 


CS that “you are not required to draw any conclusion 


rom that circumstance, but you are permitted to infer 
? 


from the defendant's unexplained or unsatisfactorily cxe- 
plained possession of the recently stolen property that 
the dofendant is guilty of the offense, if, in your 
recente such an inference is warranted by the evidence 


4s a whole.” Tr. 116 
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Tae above ipetrnetion is misleading) and pre ju- 
dicial in that it assumes that the defendant's explanation 
of possession and use of the motor vehicle in) question 
were unsatisfactory. The court's attempt to justify 
its preceding language with the statement that Cstae SIs) 
your judgment, such an inference is warranted by the 

4 Cvidence as a whole”, is 2 negative and ineffectual 

* expression, one which falls short of detailing to the 

Jury the relevant evidence and the law controlling the 
same. 
t The court's instruction to the Jury | 
stated that "the defendant's posscssion of the recently 

stolen property does not shift tho burden of proof. The 


i 

\ 

| 
; 

i 

i 


burden is always upon the Government to prove beyond a 


> 


| 

reasonable doubt cvery essential clement of an offense 
iF 
| 


before the defendant may be found guilty of that offense.” 
ee. 116 | 
The above instruction is a blank statement of the 
law applicable in all criminal cases. The instruction, how- 
ever, fails to apply its efficacy to the case at bar. It 
laces not spell out to the Jury the clemonts of this burden 
in the light of the unchellenged alibi evidence. It does 


not tell the Jury whether the prosumption or inference 


arising out of the exclusive possession of recently stolen 
property is conclusive or rebuttable. It does put to the 

Jury the question whether the alibi evidence rebutted this 
eoaees or inference and whether under its burden the 


Government was required to mcot the alibi evidence by way 
e ! 


of surrebuttal of evidence. 

The court further instructed the Jury that: "Before 
yu may draw any infcrence from the dcfcendant's uncxplainod or 
unsatisfactorily explained possession of the property stolon 
in offenses charged in the indictment, you must find that 
the Government has proved beyond a roasonable doubt every 
cdsential cloment of these offensos and as to those elements 
I*have already, instructed you.” Tr. 116-117 

Again, tho above instruction of the court assumes 
that the defendant's possession of the vehicle was unexplained. 

i Here the thoory of the Government's case is that 
of the unexplained possession of recently stolen proporty. 
There is no evidence in the casc supporting any other theory. 


Indced this was the position taken by the prosecution from 


the very outset ofthe case. When asked by the court: “What 


Se you relying on, Mr. Shuker, for count one”. Mr. Shuker 


replied: "Possession of recently stolen property. This is 
Jess than 8 hours later, driving a car that had been stolen." 
TE. 32 

‘ Thus it becomes manifest from the foregoing that 
the court told the Jury that the defendant had not explained 
his possession of the vehicle and the Jury was at liberty 
to convict him for not having explained such possession. 

The original case in this jurisdiction doaling with 
the issue of presumption or inference arising from tho un- 
explained possession of recently stolen property, is that 
of Tractenborg v. United States, 53 App. D. C. 396, 293 Fed. 
h76 (1923) There the court, speaking of the unexplained 
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possession of recently stolen property, stated that: “The 
Jury were properly instructed that they might infor guilt fron 
that circumstance, not that they should so infor. While such 
a circumstance does not raisc a presumption of law that the 
defendant committed the alleged larceny.” The court took 
the view however, that such unexplained possogsion was 2 
circumstance from which the Jury may be satisfied as to 


the guilt of the accused. 


In Campbell v. United States, 115 U. S. App. D. c. 


30, 316 F.2d 681(1963), this court held that the inference 
of guilt arising from the possession of recently stolen 

» property was sufficiently rebutted and in that posture 
there was orror in submitting the issue to the Jury. 

In the case of United States v. Sherman, 2 Cir. 

194.7, 171 F.2d 619, it was held that “while we have held 

ea number of times that the Jury may find in the accused's 
unexplained possession of stolen goods enough evidence to con- 
vict, wo have never intended to indicate that the Jury should 


| 
be directed that it was required by a Rule of Law to make 


this inference. In discussions among lawyers and Judges 
of the difference between a pormissible inference and a 
presumption, tho terminology may bo unimportant, but the 
Jury may be misled by the word ‘presumption’. And here 
it may have been interpreted that word has far stronger 
meaning than e permissible inference.” : 

It was held in the case of Romanello ve State, 
(Fla.196l.), 160 So. 2d 529, 533, that “the rule is firmly 


established that if a person is found to possess property 
| 
| 
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recently stolon and gives a creditable account of how he 
camc by it, the Statc assumes the burden of proving the 


account to bo untruc.’ 


In the case of Minor v. State, 23) Miss.,140 (1958) 


106 So. 2d 1, whcro the prosecution was for the offensc of 
theft of a lumberedger and the defendant was convicted. Upon 
appealthe Supreme Court of Mississippi reversed the conviction 
In his opinion, Justice Ethridge said, among other things, 
"The State offered no direct evidence that appellant took 
or carried away Robbins' lumberedger, with a felonious intent 
to steal the same....The State concedes the evidence is 
wholly circumstantial. It relies upon a presumption of 
guilt arising from the possession of recently stolen 
property by accused. Possession must be shown to have been 
recently stolen after the larceny since mere possession of 
stolen property raises no presumption of guild. Tho test 
of recently stolen is whether the interval was 'so short 
as to render it morally or reasonably that there could 
have been no intermediate change of possession." 

The court further stated in its opinion that: 
"Where accused gives a reasonable and credible explanation 
of his possession, or one which is sufficient to raise a 
reasonable doubt as to his guilt, the presumption or in- 
ference is overcome, and the burden is on the prosecution 
to establish the falsity of the explanation." 

In the case at bar, the Government offered 


no evidence in rebuttal to the appellant's explanation, 
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as corroborated by his three witnesses. 


Justice Ethridge, then, quoted at length from 
52 C.J. S., Section 110, as follows: “The sufficiency of 
accused's explanation must be tested by the same Rules 
that apply to ovidence generally. While the reasonableness 
or credibility of his explanation is ordinarily a question 
of fact for the Jury, as discussed infra # The if his 
explanation is reasonable and probable, the Jury must give 
it proper consideration and should not find him guilty 
unless the State disproves the facts stated by him 
beyond a reasonable doubt, or there are other bircum- 
stances in the case which justify his conviction. 

"The explanation that accused purchased the 
property from a third person ordinarily is entitled to 
little consideration unless corroborated by un+contra- 
dicted and unimpeached testimony which is neinhes in- 
credible, impossible, nor inherently improbable, accused 
should be acquitted.” : 

In Davis v. State (187h), 50 Miss. 86,96, it 
was said: "If a party accused gives a reasonable account of 
his possession, the onus is then upon the prosecution to 
show such account to be false. In the case at bar, there 
is no legal evidence falsifying the statement or the 
evidence of the accused. The account given by the accused 
® 


| 
of how he came by the possession of these goods is both 


probable and reasonable.” Tho conviction was reversed. 
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It was held in the case of United States v. 
Panchella, 41 F. Supp. 850,851, (D. C.,E. D.Pa.), that: 
"The defendant had a right, even though no request was 
made for the instruction, to have the Jury fully advised 
as to the difference between the burden resting upon the 
Commonwealth to establish guilt, and that resting on the 
defendant with respect to the alibi set up.” 

In the case of Commonwealth v. Andrews, 
234. Pa-,597,60),83 Atl. 12, ih (1912), the court held 
that: "The law of our State requires specific instructions 


to be given relative to the burden of proof in an alibi, 
and the degree of persuasion necessary to support a con= 
clusion that the accused was not at the place whore the 

erime was committed.” "I think it was reversible error 

to fail to instruct the Jury as to the degree of persuasion 


required to prove an alibi.” 


CONCLUSION 
WHEREFORE, it is respectfully submitted that 
the Judgment of the District Court should be reversed and 


properly remanded. : 
| 
| 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


1. Whether the trial court erred in admitting into 
evidence a statement made by appellant to a police officer 
at the time of his arrest? 

2. Whether the trial court erred in its alibi instruc- 
tion to the jury and its instruction to the jury on the in- 
“ference to be drawn from the unsatisfactorily explained 
possession of recently stolen property? 


—— 


* This case has not previously been before this Court. 
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United States Court of Appeals 


FOR THE DISTRICT OF CoLUMBIA CIRCUIT 
No. 24,298 


UNITED STATES OF AMERICA, APPELLEE 
Vv 


ERNEST MACK, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a two-count indictment filed May 5, 1969, appellant 
was charged with grand larceny (22 D.C. Code § 2201) 
* and unauthorized use of a vehicle (22 D.C. Code § 2204). 
On January 6, 1970, trial commenced before the Honor- 
able June L. Green and a jury. Appellant was found 
guilty the next day on both counts of the indictment. On 
May 1, 1970, appellant was sentenced to one to three 
years on each count, the sentences to run concurrently. 
This appeal followed. 


(1) 


2 


The Pre-Trial Hearing 


Just before the trial began the court held a hearing on 
the admissibility of a statement made by appellant to 
the police. Officer Don S. Sauls of the Metropolitan Police 
testified that at about 5:15 p.m. on March 4, 1969, while 
cruising in his scout car with his partner, Officer Herbert 
Colclough, he observed a 1960 Corvette traveling at an 
excessive speed (45 m-p.h. in a 25-m.p.h. zone). While 
following the auto he received information from his radio 
dispatcher that the car had been reported stolen on the 
teletype. Officer Sauls stopped the vehicle after a pur- 
suit of eight to nine blocks. Approaching the car, he 
asked appellant, who was driving, for a license and regis- 
tration card. Appellant stated that he did not have either. 
The officer then asked appellant whose auto it was, and 
appellant responded that “it belonged to his girlfriend” 
(Tr. 8). At this time appellant was placed under arrest, 
warned of his constitutional rights and taken to the 
Ninth Precinct (Tr. 6-13) 2 

Appellant testified that he and Michael Scott had just 
borrowed the Corvette from a friend named Hobo at a 
nearby playground. Speeding down Trinidad Avenue, 
appellant was stopped at the corner by the police. When 
the officer requested to see his: license and registration 
card, appellant explained that he had only a military 
license. The officer then asked appellant whose car it 
was, and appellant explained about borrowing the car 
from Hobo at the playground. Before being placed in 
the police cruiser, appellant was advised that he was 
under arrest for driving without a license and unau- 
thorized use of a vehicle. Appellant further testified that 
he was not advised of his constitutional rights until he 
was at police headquarters (Tr. 13-16). 


1 Officer Colclough did not testify. Officer Sauls initially testified 
that he warned appellant of his rights before appellant made the 
statement, but on redirect examination by the prosecutor he testi- 
fied that the statement preceded the warnings (Tr. 10-11). 
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The trial court ruled that the statement by appellant 
that the car “belonged to his girlfriend” was admissible 
since Miranda v. Arizona, 384 U.S. 436 (1966), was inap- 
plicable (Tr. 16) 2 


The Trial 


Two witnesses testified for the Government. Charles 
E. Byrd, the owner of the Corvette, testified that he had 
found it missing on March 2, 1969, and had next seen it 
on March 4 at the Ninth Precinct. When he parked it 
outside his home on March 2, he had locked it and re 
moved the keys, placing them in his pocket. Mr. Byrd 
further testified that he did not know appellant, nor did 
he give him permission to use his car (Tr. 17-22). 

Officer Sauls’ testimony at trial was substantially the 
Same as that which he gave at the pretrial hearing. In 
addition Officer Sauls testified that when he looked into 
the interior of the car while the engine was running, there 
were no keys in the ignition. Furthermore, it was not 
until after he arrived at the precinct with appellant that 
further investigation confirmed the earlier report that 
the car was in fact stolen (Tr. 28-82). 

Appellant testified that on March 2 he left his mother’s 
house with his brother, George Mack, and a friend, 
Michael Mooney. The three proceeded to the home of Mil- 
ton Weaver at 1219 F Street, N.E., arriving between 
3:30 and 4:00 p.m. (Tr. 38-40). Milton Weaver and 
Ronald Strange were already there when appellant ar- 
rived (Tr. 40). Charles Strange arrived between 5:00 
and 5:30 p.m., and Leonard Muldrow, Cortez West and 
William Mack, appellant’s other brother, appeared at the 
gathering around 7:00 or 8:00 p.m. (Tr. 41-42). Appel- 
lant and his friends proceeded to drink and play records 
(Tr. 39). Around 6:00 or 6:30 appellant and Michael 
Mooney left the party to seek out a bootlegger, returning 


? The court held that Miranda applied only to incriminating state- 
ments. 
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to the party within ten minutes (Tr. 44-45). Appellant 
testified that he did not leave the party again until 11:00 
p.m. when everyone (except George Mack, who had left 
at 9:00) departed from the party and went home (Tr. 
42-44). 

At approximately 9:00 a.m. two days later (March 
4), Carroll Swinton came to appellant’s house. In the 
afternoon at about 3:00 p.m., appellant, Swinton and 
Michael Mooney (who had spent the night at appel- 
lant’s home) walked one block to the nearby Wheatley 
Playground (Tr. 34, 45-47). Intending to play basket- 
ball, appellant waited with some friends he had met at 
the playground for a basketball team on the court to 
finish their game (Tr. 34, 48-49). Ten minutes after ar- 
riving at the playground appellant observed Hobo, an old 
classmate whom he had not seen in four years, drive up 
in a 1960 Corvette (Tr. 34, 47-53). Talking with his old 
friend, Hobo remarked that the car, which he said be- 
longed to his uncle, was very fast. Appellant asked Hobo 
if he could ride it around the block. Hobo acquiesced; 
Michael Scott and appellant got into the car, and appel- 
lant drove off (Tr. 34-85, 52-53). At a stop-sign con- 
trolled intersection eight blocks from the playground, ap- 
pellant, looking through his rear-view mirror, noticed for 
the first time a police car behind him with its lights on. 
Appellant drove no farther and turned the motor off. 
Not being able to produce a license or registration for the 
police officer who had approached his car, and explaining 
in vain to the officer that he had just borrowed the car 
from a friend, appellant was taken to the police station 
(Tr. 36-37, 53-56). 

Three alibi witnesses testified for the defense. On 
direct examination, Charles Strange testified that on Sun- 
day, March 2, he had been with appellant all day. First 
they were at Milton Weaver’s home at 1219 F Street, 
N.E., and then they went to the playground® (Tr. 68- 


3 Strange, however, then testified that on Sunday he had met 
eae at Milton Weaver’s house during the nighttime (Tr. 66- 
67). 
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64). While they were at the playground waiting to play 
basketball, Hobo approached appellant* and conversed 
about a car, and then Hobo and appellant departed to- 
gether (Tr. 63-67). On cross-examination Strange testi- 
fied that on the day of the Hobo incident at the play- 
ground he had met appellant at Milton Weaver’s house 
early in the morning around 9:00 or 10:00 o’clock. At 
approximately 3:30 p.m. appellant, Michael Mooney and 
Strange walked five blocks together to the playground. 
Hobo did not appear at the playground for thirty to forty 
minutes after their arrival. Strange testified further 
that he did not hear any conversation between appellant 
and Hobo. Finally he stated that he did not remember 
the events of March 2, which, despite his earlier uncer- 
tainty (see footnote 4, sup: 
prior to seeing Hobo on 

On direct examination 
fied that on a Sunday in 
arrived at Weaver’s home 


playground, appel- 

mother’s place of 

ey and made a second stop at 

appellant’s girlfriend’s house. Finally, traveling by bus, 

the two arrived at the playground around 11:00 a.m.® 
(Tr. 80-87). 


«Strange referred to two meetings at the playground, one on 
March 2 and one on March 4. He did not know on which occasion 
Hobo was there (Tr. 67). 


5 Mooney also remembered being with appellant at Weaver's 
house earlier in the day (Tr. 75). 


* Mooney then changed his testimony, estimating the arrival at 
the playground as between 3:00 and 4:00 p.m. (Tr. 85). 
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On direct examination Leonard Vincent Moldrow testi- 
fied that he arrived at a party at Milton Weaver’s house 
on Sunday at 9:00 p.m. and remained until 2:00 a.m. 
During this time appellant was at the party. The next 
day (Monday) Hobo arrived at the playground in a Cor- 
vette. Appellant introduced Moldrow to Hobo, and appel- 
lant asked Hobo if he could use his car (Tr. 88-94). 

On cross-examination Moldrow testified that appellant 
had come by his house early that Sunday morning by him- 
self. He also testified that appellant left the playground 
by himself after talking to Hobo (Tr. 94-97). 


ARGUMENT 
I. The trial court did not err in admitting into evidence 
a statement made by appellant to a police officer during 
a pre-custodial inter: Ton: : 
(Tr. 8-15, 35-36, 53-54) 
Appellant contends that his statement made to Officer 


Sauls that “it [the car] belonged to his girlfriend” was 
taken in violation of his rights under Miranda v. Arizona, 
supra. In Miranda the Supreme Court was primarily 
concerned with the potentiality for intimidation of sus- 
pects in a police-dominated atmosphere: 


By custodial interrogation, we mean questioning 
initiated by law enforcement officers after a person 
has been taken into custody or otherwise deprived of 
his freedom of action in any significant way. 384 
U.S. at 444. 


However, this Court has noted that “Miranda specifically 
permits general on-the-scene investigations of citizens not 
under restraint,” even though it obviously subjects them 
to some momentary detention. Allen v. United States, 
129 U.S. App. D.C. 61, 64, 390 F.2d 476, 479 (1968) 
(citations omitted). Looking at the “essence of the situa- 
tion” as Allen suggests, we think it is clear that there 
was no custodial interrogation. 
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The record in the instant case discloses that appellant, 
having traveled 45 m.p.h. in a 25-m.p.h. zone for several 
blocks, stopped his car at a stop sign or was stopped by 
the police. In either event, Officer Sauls approached ap- 
pellant and asked him for his license and registration. 
Appellant stated that he had neither but did have a mili- 
tary license (Tr. 8, 14). The officer then asked appellant 
whose auto he was driving, and appellant responded that 
“Gt belonged to his girlfriend” (Tr. 8). At this point ap- 
pellant was arrested and transported to the Ninth Pre- 
cinct. The passenger in appellant’s car was not taken 
into custody (Tr. 8, 11, 15). 

Certainly appellant could not be considered in custody 
at the point in time when he brought his vehicle to a 
halt. Rios v. United States, 364 U.S. 258 (1960); Young 
v. United States, D.C. Cir. No. 21,756, decided June 26, 
1970. The subsequent questioning consumed but a few 
brief moments, and the nature of the inquiry was in- 
vestigative. While Officer Sauls did have information 

at the car might have been stolen, it is clear from his 
testimony that he had not determined to make an arrest 
until he had sufficient facts to conclude that the driver 
was not the owner of the car nor driving with the owner’s 
permission.” Explaining to the trial court his reasons 
for the brief inquiry as to license, registration and owner- 
ship, he testified: 


Before we stopped the car, while we were in pursuit 
of the auto we got the teletype number that the car 
was stolen. 


* * * * 


But just because the car was listed on the teletype 
it could have been returned and hadn’t been checked 
off on the teletype at the time. (Tr. 10-11.) 


e 
Appellant was not accused of a crime, nor was there any 
language or conduct which would have led appellant to 


7 Even if Officer Sauls had probable cause to arrest appellant for 
unauthorized use of a vehicle before the statement was made, 
this fact does not determine when a person’s right to receive warn- 
ings attaches. Hoffa v. United States, 385 U.S. 298, 309-810 (1966). 
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believe that significant restraints were being imposed on 
his liberty. In addition, there was no evidence of the ap- 
plication of force or intimidation, physical or psycho- 
logical, actual or implied. Indeed, appellant was not even 
requested to step out of the automobile. The question was 
not only routine but singularly appropriate. A credible 
explanation could have ended the matter then and there. 

We submit, therefore, that the questioning of appellant 
took place before appellant was in custody during the 
course of an appropriate on-the-scene investigation to as- 
certain whether or not a crime was being or had been 
committed. See Lowe v. United States, 407 F.2d 1391 
(9th Cir. 1969); Gibson v. United States, 392 F.2d 373 
(4th Cir. 1968) ; Jennings v. United States, 391 F.2d 512 
(5th Cir. 1968). It therefore follows that his state- 
ment to the officer was admissible. 


Il. There was no error in the trial court’s instructions 
to the jury. 


(Tr. 105-119) 


Appellant urges for the first time on appeal that it was 
prejudicial error for the trial judge to fail to allude to 
| specific evidence adduced at trial by the defense during 
| her alibi instruction to the jury.® Specifically, he con- 

tends, the trial judge failed to apprise the jury that the 
testimony of appellant’s three alibi witnesses to the effect 
that a friend named “Hobo” had lent appellant the car, 
if believed, was evidence that appellant’s operation of the 
motor vehicle resulted from an innocent borrowing from 
a person purportedly in lawful possession of the car. It 
is axiomatic, however, that it is within the trial judge’s 
discretion to comment or not to comment on the evidence 
in his instructions to the jury. Starr v. United States, 
153 U.S. 614, 624 (1894); United States v. Green, —— 
U.S. App. D.C. ——, 429 F.2d 754 (1970). Not only did 


® The trial court’s instruction on alibi comported with the stand- 
ard instruction. JUNIOR BAE SECTION oF D.C. BAR ASS’N, CRIMINAL 
JURY INSTRUCTIONS FOR THE DISTRICT OF COLUMBIA, No. 116 (1966). 
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the trial judge defer from presenting a summary of the 
Government’s evidence, but her remarks in their totality 
were favorable to the accused. The trial judge charged, 
inter alia: 
Now there has been testimony to the effect that the 
defendant was not present at the time and place 
when the grand larceny of the auto was committed 
(Tr. 118). 20 —— 


We find on this record no abuse of discretion. 

In addition, appellant contends that it was error for 
the trial judge to fail to give an “alibi” instruction on 
the charge of unauthorized use of a vehicle. On the basis 
of the evidence adduced at trial, it is not difficult to com- 
pyehend why appellant’s trial counsel specifically indi- 
cfd the tat at i esire an alibi in- 
stfuction on that charge (Tr. 119). Appellant was ap- 
prehended while driving the stolen car. His defense 
theory was not a denial that he was the driver of the 
vehicle, but instead that he had innocently borrowed it 
from a friend who he believed was in lawful possession 
of it. Both on the basis of appellant’s defense at trial and 
on the ground that the evidence would not support or 
permit such an instruction, his contention now must fail. 

Appellant further contends that the instructions on the 
second count of the indictment failed to inform the jury 
that a stolen automobile may be lawfully operated by per- 
sons other than the thief. We submit that the record 
clearly makes this argument meritless. After the trial 
judge instructed the jury that the Government must prove 
beyond a reasonable doubt that “(t]he defendant .. . 
operated [a] car ... for his own profit, use or pur- 
pose . . . without the consent of the owner; [and that] 
he knew that he did so without the consent of the owner” 
(Tr. > the judge to! e jury, ig not necessary 
that the defendant have stolen the vehicle . . .” (Tr. 116). 


Additionally, appellant failed to object to these as 
of the i i ired by Rule 30, FED. R. CRIM. 
P. This Court has consisten y that failure to object 
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to the instructions before the jury retires to consider the 
verdict, absent plain error, constitutes a waiver of an 
alleged instructional defect. See, e.g., United States v. 
Howard, —— U.S. App. D.C. ——, 433 F.2d 505 (1970) ; 
Villaroman v. United States, 87 U.S. App.. D.C. 240, 184 


‘ F.2d 261 (1950). There being no plain error, appellant’s 


contentions should be disregarded. 

Finally, appellant argues that the trial judge’s instruc- 
tion on the inference to be drawn from the unsatisfac- 
torily explained possession of recently stolen property w: 
defective.° Specifically, reversible error assertedly re- 
sulted from (1) language in the instruction which im- 
plicitedly directed the j to_conclude that appellant’s 
explanation of possession was unsatisfactory, and (2) 
the failure of the trial court to apprise the jury that the 
defense of innocent borrowing, if believed by them, consti- 
tuted a_valid defense° We submit that since these 
identical objections were recently decided adversely to ap- 
pellant’s cause in United States v. Howard, supra, his 
contentions now must fail. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A, TERRY, 
RoBErt A. SHUKER, 
DANIEL J. BERNSTEIN, 
Assistant United States Attorneys. 


® The entire instruction is set out in the Appendix, infra, pp. 
11-12. 


30 The second part of this objection was not raised at the trial 
level (Tr. 104-105). 
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APPENDIX 


In weighing the evidence adduced at this trial, you may 
consider the circumstances, if you find that it is estab- 
lished beyond a reasonable doubt, that the defendant had 
thd exclusive possession of property specified in both 
counts of the indictment recently after that property was 
stolen in grand larceny and unauthorized use of a motor 
vehicle alleged therein. 

You are not required to draw any conclusion from that 
circumstance, but you are permitted to infer from the de- 
feriant’s unexplained or unsatisfactorily explained pos- 
session of the recently stolen property that the defendant 
is Cuilty of the offense, if, in your judgment, such an in- 
ference is warranted by the evidence as a whole. 

The defendant’s possession of the recently stolen prop- 
erty does not shift the burden of proof. The burden is 
always upon the Government to prove beyond a reasonable 
doubt every essential element of an offense before the 
defi ndant may be found guilty of that offense. 

Before you may draw any inference from the defend- 
ant/s unexplained or unsatisfactorily explained possession 
of the property stolen in the offenses charged in the in- 
dictment, you must first find that the Government has 
proved beyond a reasonable doubt every essential element 
of these offenses and as to those elements I have already 
instructed you. 

If you should that the Government has proved beyond 
a reasonable doubt every essential element of those of- 
fenSes, the defendant’s unexplained or unsatisfactorily 
explained possession of recently stolen property is a cir- 
cumstance from which you may find, by the process of 
inference, that the defendant was the person who stole 
it. In short, if the Government has proved beyond a rea- 
songble doubt every essential element of the offense of 
grafhd larceny and unauthorized use of a motor vehicle 
charged in this case, then, but only then, the defendant’s 
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unexplained or unsatisfactorily explained possession of the 
property stolen in those offenses permit you to infer that 
the defendant was the perpetrator. 

The word recently so used in these instructions is a 
relative term and it has no fixed meaning. 

Whether property may be considered as recently stolen 
depends upon all the facts and circumstances shown by 
the evidence. The longer the period of time since the theft 
of the property, the more doubtful becomes the inference 
which may be reasonably drawn from its unexplained or 
unsatisfactorily explained possession. 

In considering whether the defendant’s possession of the 
recently stolen property has been satisfactorily explained, 
you must bear in mind that the defendant is not required 
to furnish an explanation. 

His possession may be satisfactorily explained by other 
circumstances shown by the evidence independently of any 
testimony by the defendant, himself. 

And even though the defendant’s possession of a re- 
cently stolen property is unexplained or is not satisfac- 
torily explained, you cannot draw the inference under con- 
sideration if on the evidence as a whole you have a rea- 
sonable doubt as to his guilt. 

It is exclusively within your province to determine, A, 
whether property specified in the indictment was stolen 
as alleged and, if so, B, whether while recently stolen it 
was in the exclusive possession of the defendant and, if 
so, C, whether the possession of the property has been 
satisfactorily explained, and, D, whether the evidence as 
a whole warrants any such inference. (Tr. 116-118.) 
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